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Introduction
"Fish,"he said, "I love you and respect you very much.
But I will kill you deadbefore this day ends. "'

The world's oceans are facing countless threats, and the
importance of maintaining a healthy ocean environment is more
significant than many may realize. Cooperation on all levels international, national, and regional - is essential to conserve and
sustain the world's marine habitats.
More specifically,
maintaining, conserving, and regenerating biodiversity in the
world's oceans will rejuvenate the world's fish supply and
therefore boost the world economy.' Over-fishing is one of the
largest threats to ocean biodiversity today.3
While many
worldwide conventions, laws, codes of conduct, and management
organizations are in place that help regulate, maintain, and sustain
the fishing industry, they greatly lack in cooperation, uniformity,

1 ERNEST HEMINGWAY, THE
Fiction 1995) (1952).

OLD MAN AND THE SEA

54 (First Scribner Paperback

2 See JOSEPH KERSKI & SIMON Ross, THE ESSENTIALS OF.. .THE ENVIRONMENT 212

(Hodder Arnold ed., 2005).
3 See A. Charlotte De Fontaubert et al., Biodiversity in the Seas: Implementing the
Convention on Biological Diversity in Marine and Coastal Habitats, 10 GEO. INT'L
ENvTL. L. REv. 753, 762 (1998).
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enforcement, and impact.4 Part II will introduce the concept and
importance of biodiversity and, specifically, the importance of
healthy fish stocks. This is followed in Part III by a discussion of
the need for world-wide regulation of the world's oceans in order
to effectively protect biodiversity. The current, but ineffective,
regulations are presented in Part IV, as well as commentary on
their faults. Part V utilizes this background information to present
a case study of the giant bluefin tuna, one of the world's most
demanded fish. Finally, Part VI examines where the law should
go from here in order to sustain and replenish the world's
fisheries. In short, "'[t]he oceans are suffering from a lot 5 of
is fishing.'
things, but the one that overshadows everything else
II. The Importance of Ocean Biodiversity
A. Biodiversity
Biodiversity is essential to a healthy ocean because each of the
ocean's plants and animals contributes in some way to the quality
and health of the ocean's overall atmosphere. Biodiversity is
defined generally as "[t]he diversity of plant and animal life in a
particular habitat (or in the world as a whole)" and "[r]efers to the
variety and variability among living organisms and the ecological
complexes in which they occur."6 Biodiversity "encompasses the
enormous variety of marine and coastal species and their genetic
variety, the global ocean's cornucopia of living resources, myriad
coastal and open sea habitats and ecosystems, and the wealth of
ecological processes that support all of these." 7 Maintaining
biodiversity in the world's oceans is of particular importance
8
because the majority of animal phyla are found in the ocean.
Therefore, if each type of the ocean's animal phyla is maintained
at a healthy level, a large portion of the world's overall
4See infra Part IV.
5 Fen Montaigne, Still Waters, NAT'L GEOGRAPHIC, Apr. 2007, at 42, 42 (quoting
Joshua S. Reichert of the Pew Charitable Trusts).

6 Webster's Online Dictionary, Biodiversity, http://www.websters-online-diction
ary.org/definition/biodiversity (last visited Sept. 5, 2008).
7 De Fontaubert et al., supra note 3, at 753.
8 DAVID R.
CONSERVATION

DOwNES & A.

AND

CHARLOTTE DE FONTAUBERT, BIODIVERSITY IN THE SEAS:

SUSTAINABLE

USE THROUGH INTERNATIONAL

http://www.ciel.org/Publications/BiodiversityinSeasEng.pdf.

COOPERATION 2,
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biodiversity will be preserved. 9 The health of the ocean dictates
"[t]he food we eat, medicines we use, energy we use and
structures we live in."' Furthermore, "[h]ealthy ecosystems are
necessary for maintaining and regulating atmospheric quality,
climate, fresh water, marine productivity, soil formation, cycling
of nutrients and waste disposal.""
Moreover, while it is important to conserve and protect the
ocean, it is a difficult task to study and analyze. "[W]e know more
about the surface of the moon than we do about the bottom of our
oceans."' 2 Marine life is not as well understood as terrestrial life
because oceans are difficult to access. 3 Furthermore, because the
ocean's ecosystem is hidden deep beneath the water and therefore
hard to study and understand, the public tends to take an "out of
sight, out of mind" approach to its health.' 4 This includes the
attitude that the ocean will continue to provide an everlasting
supply of fish to meet insatiable demands. 5
Ultimately, it is important to conserve and protect as well as
regenerate the ocean's environment because the world population
relies upon its resources for survival. Worldwide, fish accounts
for sixteen percent of the average person's protein intake, 6 while
it accounts for sixty to one hundred percent (or one billion people)
in poor or developing countries. 7 In fact, "[seventy] percent of
the world's catch is used to satisfy this demand for food, while the
8
rest is used for animal feed, fish oil, margarine and fertili[z]ers."
Furthermore, not only does the world rely on the daily catch
for its food intake and nutrition; many people depend on the
9 See De Fontaubert et al., supra note 3, at 753.
10 KERSKI & Ross, supra note 2, at 17.
I

Id.

12 WORLD WILDLIFE

FUND & INTERNATIONAL UNION FOR CONSERVATION OF
NATURE, THE STATUS OF NATURAL RESOURCES ON THE HIGH-SEAS 73 (WWF/IUCN,

Gland, Switzerland 2001) [Hereinafter WWF/IUCN].
13 See De Fontaubert et al., supra note 3, at 753.
14 See id. (noting that many societies assume that oceans offer limitless resources
and are resilient to environmental pressure).
15 See id. See also KERSKI & ROSS, supra note 2, at 212 (noting that one billion
people rely on fish as a primary source of protein).
16 De Fontaubert et al., supra note 3, at 761.
17 KERSKI & Ross, supra note 2, at 212.
18 Id.
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industry for their economic livelihood. "Over [twelve] million
people worldwide earn their living directly from fishing . . . ""
Fisheries are often the primary source of employment and income
for any given coastal state.2z People live and work in both the
world's most developed and least developed countries, namely
"Russia and Japan, followed by the USA, Canada, China,
Indonesia, Thailand, the Philippines, Peru, Chile, Spain and
Norway. ' Thus, the decline in the fishing industry could vastly
reduce the economies of developed countries and drastically
endanger the basic livelihood of developing nations.
In addition, the ocean provides necessary ecological functions
such as "storing and cycling nutrients, regulating water balances,
buffering land and protecting it against erosion from storms and
waves, and filtering pollutants. 22 Furthermore, oceans maintain a
healthy climate by "regulating function through the ocean's
photosynthetic pump, removing the primary greenhouse gas,
carbon dioxide, from the atmosphere, and producing one-third to
one-half of the global oxygen supply. ' 23 Coral reefs, estuaries,
lagoons and marshes help buffer tropical storms, filter water and
provide "nurseries and feeding grounds for many coastal and
pelagic species of fish," many of which are fish for consumption. 4
The over-exploitation of even a single species of fish can have an
overwhelming effect on ocean biodiversity
B. Threats to Ocean Biodiversity
There are six main threats from human impact facing the
world's oceans today: land-based pollution, coastal development,
introduction of alien species, global climate change, ozone
depletion, and over-exploitation of living marine life. 6 First, land
based activities, such as agricultural runoff, mining, construction,
and dredging, release pollutants and sediment into the ocean,

19 Id.
20 See De Fontaubert et al., supra note 3, at 761.

21 KERSKI & Ross, supra note 2, at 213.
22 De Fontaubert et al., supra note 3, at 761-62.
23

Id. at 762.

24 Id.

25 See id.
26 Id. at 763-65.
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causing harm to the ocean's environment and living organisms.
For example, runoff causes high levels of nutrients to accumulate
in the oceans, leading to the overgrowth of algae that "can smother
and devastate entire reefs."27 A "dead zone" occurs in the ocean
when nutrient flow, as a result of pollution such as fertilizer runoff
or untreated sewage, causes algal blooms whose decomposition
"absorb[s] all the free oxygen in the water, leading to the death of
local sea life."28 Second, coastal development is its own class of
pollution because it aggravates and "adds further stress by altering
shorelines and critical ecosystems such as wetlands, coral reefs
and mangroves."" This altering of shorelines and damaging of
wetlands can lead to increased storm water runoff and decreased
water filtration. For example, the hardening of our coastlines"
"alter[s] coastline ecosystems, increase[s] pollution, lead[s] to
over-exploitation of resources and allow[s] the introduction of
alien species."'" In fact, "[t]he continued modification of wetlands
with drainage networks, highway road dams and bulkheads will
lead to a one-way net loss of wetlands."32 Third, the introduction
of alien species can disrupt the balance of the predator-prey
relationship, and bring in new diseases and pathogens.33 Fourth,
"projected global climate change due to the emission of
greenhouse gases may cause major changes in the circulation
patterns of the ocean over short time spans."34 While the altering
De Fontaubert et al., supra note 3, at 763.
R. BROWN, PLAN B 2.0: UPDATED AND EXPANDED: RESCUING A PLANET
UNDER STRESS AND A CIVILIZATION IN TROUBLE 156 (rev. ed. 2006).
29 De Fontaubert et al., supranote 3, at 763.
30 The hardening of a coastline refers to placing something on a coastline in order
to stop shoreline recession. STANLEY R. RIGGS & DOROTHEA V. AMES, DROWNING THE
27

28 LESTER

NORTH CAROLINA COAST: SEA-LEVEL RISE AND ESTUARINE DYNAMICS 143 (2003).

De Fontaubert et al., supra note 3, at 764.
RIGGS & AMES, supra note 30, at 146-47. In looking at the coast of North
Carolina alone, sea level rise will adversely impact its coastlines by "(1) [a]ccelerated
rates of coastal erosion and land loss; (2) [i]ncreased economic losses due to flooding
and storm damages; (3) [i]ncreased loss of urban infrastructure; (4) [c]ollapse of some
barrier island segments; and (5) [i]ncreased loss of estuarine wetlands and other coastal
habitats." Id. at 64. While these impacts were listed as affecting only the coastline of
North Carolina, it is reasonable to assume that similar, if not identical, impacts will be
felt around the world due to sea-level rise.
33 De Fontaubert et al., supra note 3, at 764.
34 Id. at 765.
31
32
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of circulation patterns is typically unpredictable, adverse effects
on fisheries and terrestrial climates are "nearly certain" to result
from it.35 Furthermore, sea-level continues to rise, causing a very
real threat to the world's coastal communities and the ocean
environments that border their coastlines. As the water rises,
plants, animals, and indeed, entire communities that are currently
above sea-level will be submerged, causing coastal erosion,
changes to coastal biodiversity and introduction of pollutants into
the ocean.36 Fifth, ozone depletion is also a threat to ocean
biodiversity because the "primary producers of stored energy from
sunlight in the sea are microscopic photosynthetic plankton."3
These plankton are under direct threat from exposure to harmful
ultraviolet light, which is enhanced by the depletion of the ozone
layer."38
Finally, sixth, and the primary focus of this piece, is the overexploitation or over-fishing of living marine life.39 An analysis of
over-fishing allows for an in-depth discussion of the current legal
constructions surrounding the protection of ocean biodiversity
because it provides a well developed case study of a current and
on-going threat to the ocean. Ultimately, the successful regulation
of over-fishing can then provide a model to emulate when
establishing future legal regulations for other threats to ocean
biodiversity.
III. Lack of Regulation
The question remains, "What do we do now"? Perhaps one of
the only ways to work toward replenishing the world's catch is
through strong international, national, and regional legal agendas
working together toward the common goal of healthy ocean
biodiversity. However, legal constructions on all levels are
inconsistent and greater cooperation is needed in order to
maintain, conserve and replenish biodiversity in the seas. In order
to save the world's fish stocks, all international communities must
35

36

Id.
Greenpeace, Global warming and introduced species, http://greenpeace.

org /mediterranean/mediterranean-marine-reserves/threats/global-warming-andintroduced (last visited Nov. 12, 2008).
37 De Fontaubert et al., supra note 3, at 765.
38 Id.
39 See id. at 763.
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both sign onto conventions that protect the entire ocean and
become members to the smallest of regional management
organizations that protect a specific species. One country signing
the United Nations Convention on the Law of the Sea 4" and being
a member of one regional management organization and another
neighboring country signing the United Nations Fish Stocks
Agreement 4 and not being a member of a regional management
organization simply will not work. The ocean and its fish stocks
live and thrive worldwide, not from country to country or region to
region. Just as countries are currently attempting to cooperate in
order to increase worldwide air quality, they must also band
together to save the world's ocean biodiversity.
A. Tragedy of the Commons
Lack of regulation and little or no deterrence are two of the
main reasons why ocean biodiversity is in danger.42 In his 1968
Science essay, Garrett Hardin introduced the world to his theory of
the "tragedy of the commons."43 Essentially, Hardin used a
scenario sketched by William Forster Lloyd from 1833 and
explained that each man seeks his own personal gain in any given
situation.44 He used the analogy of two herdsmen who have the
ability to use a common pasture to maximize their individual
gain.45 Each herdsman, being a rational actor, seeks to add
additional cows to his herd in order to maximize his economic
gain because "each [is] pursuing his own best interest in a society
that believes in the freedom of the commons. 46 But, alas the
tragedy, the commons becomes overgrazed and "[fireedom in a
commons brings ruin to all."47
Considering the world's oceans today, subject to pollution,
climate change, and drastic over-fishing, their status as a "tragedy
40 See infra text accompanying notes 70-82.
41 See infra text accompanying notes 98-118.
42

See infra Part IV.

43

Garrett Hardin, The Tragedy of the Commons, 162 SCIENCE 1243, 1243-48

(1968).
44
45

Id. at 1244.
See id.

46 Id.
47

Id.
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of the commons" is not a new idea. Hardin suggested in 1968 that
"the oceans of the world continue to suffer from the survival of the
philosophy of the commons., 48 Because communities of fisheries
take the freedom of the high seas too literally and think the
ocean's resources are inexhaustible, "species after species of fish
and whales [are brought] closer to extinction."4 9
B. Over-Exploitation of Marine Life andIllegal, Unreported
and UnregulatedFishing
We can see that the oceans are a tragedy of the commons
because illegal, unreported, and unregulated (IUU) fishing is
occurring everywhere, working to effectively destroy the ocean's
health. "[O]nly .01 percent of the world's oceans are closed to
fishing,"5 and lUU fishing is one of the main reasons why the
world's catch is depleting at such an alarming rate. IUU fishing,
as set forth under the 2001 United Nations Food and Agriculture
Organization International Plan of Action on IUU Fishing (IPOAIUU), includes:
fishing in areas under national jurisdiction without
the authorization of the coastal state; fishing which
contravenes or undermines conservation and
management; failure to effectively exercise the
required jurisdiction or control over vessels and
nationals; [and] failure to fully and accurately meet
fishery and fishing vessel data collection and
reporting requirements.5 1

48

Id. at 1245.

49

Id.

50

Kennedy Warne, Blue Haven, NAT'L GEOGRAPHIC, Apr. 2007, at 70, 81.

HIGH SEAS TASK FORCE, Governments of Australia, Canada, Chile, Namibia,
New Zealand, and the United Kingdom, WWF International, IUCN-World Conservation
Union, Marine Stewardship Council and the Earth Institute at Columbia University,
CLOSING THE NET: STOPPING ILLEGAL FISHING ON THE HIGH SEAS 93 (2006) (quoting the
IPOA-IUU).
While several approaches have been taken toward defining IUU fishing, it is
clear that whether an aggregate approach is taken where a broad scope of
elements are set forth or a definitional approach where the I and each U are
specifically defined, there will be significant overlapping between the
categories.
See id. at 95.
5'
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Because IUU fishing "thrives where weak governance
arrangements prevail" and it is "further encouraged by the failure
of countries to meet their international responsibilities," its catch
value ranges between 4 to 9 billion dollars per year.52
Among the living organisms and fisheries of the ocean
environment that are particularly endangered by the tragedy of the
commons are transboundary fish stocks.53 Transboundary fish
stocks are either "straddling stocks," (meaning they "migrate for
part of their life cycle beyond the [exclusive economic zone
(EEZ)]54 into the high-seas") or "highly migratory stocks," known
to "migrate through the high-seas and the fisheries jurisdictions of
coastal states to a larger degree." 5
Supertrawlers,56 which emerged in the 1970's, are responsible
for the majority of the world's catch, although they themselves
comprise a small percentage of the world's fishing vessels. 7
These superfleets can stay out to sea for months at a time and
produce a large amount of by-catch58 from their fishing practices.5 9
52

Id. at 3.

53 WWF/IUCN, supranote 12, at 65.
54 The area within 200 nautical miles of the shoreline of a coastal country is
considered its exclusive economic zone (EEZ). HIGH SEAS TASK FORCE, supra note 52,
at 40.
In the exclusive economic zone, the coastal State has: (a) sovereign rights for
the purpose of exploring and exploiting, conserving and managing the natural
resources, whether living or non-living, of the waters superjacent to the seabed
and of the seabed and its subsoil, and with regard to other activities for the
economic exploitation and exploration of the zone, such as the production of
energy from the water, currents and winds; (b) jurisdiction as provided for in the
relevant provisions of this Convention with regard to: (i) the establishment and
use of artificial islands, installations and structures; (ii) marine scientific
research; (iii) the protection and preservation of the marine environment; (c)
other rights and duties provided for in this Convention.
United Nations Convention on the Law of the Sea, Dec. 10, 1982, 1833 U.N.T.S.
397 [hereinafter UNCLOS].
55WWF/IUCN, supra note 12, at 65.
56 Supertrawlers work in the same way as a normal fishing trawler, namely, by
dragging a net along the seabed, catching all targeted fish and other by-catch its path.
However, supertrawlers are longer than average trawling boats and essentially serve as
floating fish factories, where the catch is actually cleaned and frozen onboard.
Encyclopedia Britannica Online, trawler, http://www.britannica.com/Ebchecked/topic/60
3685/trawler (last visited Oct. 8, 2008).
57 KERSKI & Ross, supra note 2, at 213.
58 By-catch comprises the different living species unintentionally caught by the
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Supertrawlers catch large amounts of by-catch because they utilize
an IUU practice called long line fishing. 60 Long line fishing
consists of "thousands of baited hooks," and "long lines extend for
miles, often snaring fish unintentionally, notably sharks, as well as
hundreds of thousands of' sea turtles, marine mammals, and
seabirds every year.",6 ' The unintended death of sea turtles and
seabirds are the side effects of such fishing practices.6 2 In
addition, not only do these supertrawlers take fishing opportunities
away from smaller vessels, they tend to employ fewer people,
thereby infusing less money into fishing communities.63
Driftnet fishing is another popular fishing practice that
produces a huge amount of by-catch. 4 Large nylon nets, which
can cover as much as fifty to sixty kilometers, are cast to sea and
capture any and all marine life that come into its web without
bias. 65 Although in 1991 the U.N. General Assembly passed
Resolution 46/215 which placed a moratorium on the high seas by
December 31, 1992 over drift-nets that were 2.5 kilometers or
longer, there are still constant reports of driftnet use today.6 6 An
attempt to eliminate IUU fishing must begin with a discussion of
fishing gear used to catch another species. Often by the time the by-catch is brought to
the boat, the animals are no longer alive, leading the fisherman to dump thousands of
dead and unwanted species overboard, only keeping the intended catch. Greenpeace
International,
Bycatch, http://www.greenpeace.org/international/campaigns/oceans/
bycatch (last visited Sept. 3, 2008). In addition to unwanted species of fish, "incidental
capture" may include mammals, seabirds, turtles and sharks. Id.
59 See KERSKI & Ross, supra note 2, at 213.
60

See WWF/IUCN, supra note 12, at 60.

61 Montaigne, supra note 5, at 56.

See WWF/IUCN, supra note 12, at 73.
See KERSKI & Ross, supra note 2, at 213.
64 See De Fontaubert, et al., supra note 3, at 781.
65 See id.
66 See id. app. 1, at 842. Over a decade after the moratorium, a 2003 Hawaiian
newspaper reported on illegal driftnet use in the Pacific Ocean, referring to driftnets as
"curtains of death" and stating that illegal driftnets can be up to twenty miles long. See,
62

63

e.g., Timothy Hurley, Illegal Driftnet Use Surges in Pacific, HONOLULU ADVERTISER,

July 30, 2003, http://the.honoluluadvertiser.com/article/2003/Jul/30/In/lnO5a.htm. See
also Greenpeace: Marine Reserves Needed to Protect Mediterranean Fishstock; Illegal
Driftnet Ban Needs Enforcement, UNDERWATERTIMES.COM, July 12, 2006, available at

http://www.underwatertimes.com /news. php? Ar ti cle id=10250861794 (noting that
Greenpeace encourages Mediterranean countries to seriously begin enforcing the ban on
driftnet fishing).
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current international, national and regional legal constructions
surrounding fisheries in general.
IV. Current Legal Constructions
The current legal constructions over the world's oceans have
been described as a "disparate framework" of "different
instruments (treaties, programmes of action, etc.), including global
and regional67 instruments whether 'legally-binding' documents or
'soft law."'
Legal instruments that are considered "Hard Law"
are "legally-binding treaties of global nature. 68 Alternatively,
legal instruments that fall under the category of "Soft Law"
"include a wide range of non-binding declarations and resolutions
issued by a range of bodies. 69
A. InternationalLaw: "HardLaw"
1. The Evolution of the UnitedNations Convention on
the Law of the Sea"0
One of the long-established pillars of the international law of
the sea is the ability of a flag state to exercise its rights on the high
seas and to only be subject to the jurisdiction of its flag state when
on the high seas.71 This freedom was recognized in the 1958
Geneva Convention on the Law of the Sea, which established that
the high seas "were open to all nations," and that "no State may
72
validly purport to subject any part of them to its sovereignty.
Such freedom to the high seas was defined as "(1) [f]reedom of
navigation; (2) [flreedom of fishing; (3) [f]reedom to lay
submarine cables and pipelines; [and] (4) [f]reedom to fly over the
high seas., 73 Additionally, the 1958 Convention recognized "the

right to intervene in case of piracy, the right of visit on the high
67 WWF/IUCN, supra note 12, at 77 (quoting A. CHARLOTTE DE FONTAUBERT,
INSTITUTIONAL AND LEGAL FRAMEWORK OF MARINE PROTECTED AREAS (2000) in SALM
& CLARK, MARINE AND COASTAL PROTECTED AREAS, A GUIDE FOR PLANNERS AND

MANAGERS (IUCN, Gland)).
68 HIGH SEAS TASK FORCE, supra note 52, at 41.
69

Id. at 41.

70 See UNCLOS, supra note 55.

supra note 52, at 87 n.45.
Convention on the High Seas art. 2, Apr. 29, 1958, 450 U.N.T.S. 11, 82.

71 See HIGH SEAS TASK FORCE,
72

73 Id.
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seas and the right of hot pursuit."74
After the 1958 Convention came the 1982 United Nations
Convention on the Law of the Sea (UNCLOS) which is known as
the "constitution for the oceans" because "it divides the oceans in
different zones of jurisdiction, where different [s]tates have
different rights. 75 The shore of the coastal state to twelve nautical
miles out is considered the territorial sea zone, where the coastal
state has "exclusive sovereignty and jurisdiction, almost as it
would in its own land territory."76 The contiguous zone ranges
between twelve and twenty-four nautical miles off the shore of the
coastal state and is an area where the state "may take measures to
prevent and punish infringement of national laws as they relate to
customs, fiscal, immigration and sanitary matters."77 But, it is the
establishment of the 200-mile EEZs off the shoreline of each
coastal state in the world that remains one of the most important
parts of the 1982 Convention.78 Now, each state has its own
sovereign jurisdiction over "living and non-living marine
resources and jurisdiction over marine scientific research and the
protection and preservation of the marine environment."79 As a
result, a significant amount of the world's oceans are no longer
considered "the high-seas."8
UNCLOS is the "bedrock of international law as it relates to
74 HIGH SEAS TASK FORCE, supra note 52, at 87 n.45. A third party vessel has the
right to visit, or board another ship, in the following situations: if the ship is engaging in

piracy, slave trade, or unauthorized broadcasting; if the ship is without nationality; or if
the ship, although it is flying a foreign flag or not showing its flag altogether, is in
actuality the same flag state as the vessel seeking to visit. See Internet Guide to
International Fisheries Law, Glossary, http://www.intfish.net/glossary/terms/h.htm (last

visited Sept. 5, 2008). The right of hot pursuit is a rule of customary international law
that allows "a coastal state to apprehend a foreign vessel that is believed to have
committed a crime within its territorial waters but has then sailed away onto the high
seas." JAMES C. F. WANG, HANDBOOK ON OCEAN POLITICS & LAw 79 (Greenwood Press
1992).
75

WWF/IUCN, supra note 12, at 77.

76 Id.
77

Id.

78

See UNCLOS, supra note 55.

79

WWF/IUCN, supra note 12, at 77.

80

Id. While this may seem like a step in the right direction for management and

regulation purposes, the expansion of each coastal state's EEZ only exacerbated lUU
fishing as is later discussed. See id. at 73.
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ocean uses."8 Adopted in 1982, but not put into force until 1994,
it has since been supplemented twice, evidencing that it is "a
living treaty, subject to modifications or elaboration, as reflected
by the will of its Parties. 82
2. 1993 Food andAgriculture Organization's(FAQ)
Agreement to Promote Compliance with International
ConservationandManagement Measures by Fishing
Vessels on the High Seas83
Otherwise known as "The Compliance Agreement,, 84 the FAO
agreement applies to all high seas fishing and emerged in an
attempt to combat the practice of reflagging85 vessels in order to
avoid compliance with "conservation and management measures
determined by regional fisheries and organizations."86 Since only
vessels flying the flag "of the parties to the organization could be
compelled to comply with the conservation measures," vessels
would instead register in countries that were not parties to the
conservation measures.87 "The vessel could then fish with
impunity in an area subject to conservation measures, claiming
that it was not bound by those measures under international law
because its state of registration was not a party., 88 This reflagging
problem is referred to as "flags of convenience" and is the focal

Id. at 77.
Id. at 78.
83 See FAO Agreement to Promote Compliance with International Conservation
and Management Measures by Fishing Vessels on the High Seas art. 3, FAO Conference
Resolution 15/93, adoptedNov. 24, 1993, 1860 U.N.T.S. 148, 33 I.L.M. 98 [hereinafter
Compliance Agreement].
84 Food & Agric. Org. of the U. N., FAO Compliance Agreement, http://www.fao.
org/fi/website/FlRetrieveAction.do?dom--topic&fid= 14766 (last visited Sept. 5, 2008).
85 When a boat is a "flag state" vessel or is referred to as "flagging," it is a vessel
flying the state flag of the state or country that authorizes that boat to fly its flag. HIGH
SEAS TASK FORCE, supra note 52, at 35. "[E]very state has the fight to authorize ships to
fly its flag on the high seas; the flag state has exclusive jurisdiction over the ship and no
other state may exercise jurisdiction over that ship." Id. "Reflagging" is a practice
whereby the vessel owner who originates under one flag state decides to fly a different
flag on their boat in order to avoid the compliance that would have been required of them
if they were flying their original flag. Id.
86Food & Agric. Org. of the U. N., supra note 85.
87 Id.
81
82

88

Id.
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point in the inadequacies of flag state control.8 9 Flag states either
"cannot or will not take enforcement action against fishing boats
flying their flags even when their activities are clearly damaging to
the marine environment." 90
In addition, there is not a single, comprehensive worldwide
database or register of high seas fishing boats. 9 The Compliance
Agreement seeks to remedy this inadequate flag state control by
extending authorization to fly a state flag only once "the Party is
satisfied that it is able ... to exercise effectively its responsibilities

under this Agreement."92 It also reinforces article eighteen of the
Fish Stocks Agreement 93 (discussed below) in stating that every
party must hold a record of each of its flag boats and transmit that
information to FAO which will log the data into the High Seas
Vessel Authorisation Record (HSVAR).94

Unfortunately, as of 2004, only thirty states had accepted the
Compliance Agreement.95 A mere thirty states is inadequate
support to make the Compliance Agreement successful as it "just
exceeds the [twenty-five] acceptances required," and there are a
total of 192 countries that are members of the United Nations.96
The agreement is limited to those who sign, in other words, states
that already comply with existing laws. Not surprisingly, noncomplying flag states are slow to ratify. 97

89 HIGH SEAS TASK FORCE, supra note 52, at 36.
90 Id.

at 52.
92 Compliance Agreement, supra note 84, at art. 4.
93 See Agreement for the Implementation of the Provisions of the United Nations
Convention on the Law of the Sea of 10 December 1982 Relating to the Conservation
and Management of Straddling Fish Stocks and Highly Migratory Fish Stocks, Dec. 11,
2001, 2167 U.N.T.S. 88 [hereinafter Fish Stocks Agreement].
91 Id.

94 See HIGH SEAS TASK FORCE, supra note 52, at 54.
95 See

id.

96 Id.

Laws,
How Pirate Fishers Defy International
97 See
Greenpeace,
http://weblog.greenpeace.org/pacific/background/piratelaws.html (last visited Sept. 5,
2008).
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3. 1995 UnitedNations Fish Stocks Agreement (Fish
Stocks Agreement or UNFSA), in force 200198
Adopted in 1995, the United Nations Agreement of Straddling
and Highly Migratory Fish Stocks sought to supplement some
areas of UNCLOS. 99 The Fish Stocks Agreement focuses only on
Straddling and Highly Migratory fish stocks and acknowledges
that they must be dealt with throughout their entire life-cycle. 00
Dubbed "the most important global fisheries agreement, 1 1 the
main objective of the Fish Stocks Agreement is "to seek
compatible conservation and management regimes both inside and
outside areas of national jurisdiction.""1 2 The focal point of the
Fish Stocks Agreement is that it chooses Regional Fisheries
Management Organizations (RFMO's) as the "appropriate
medium through which states are to cooperate to achieve and
enforce conservation objectives both on the high seas and in areas
under national jurisdiction."' °3 If an RFMO is needed for an
individual fishery, the states are mandated to establish one, and if
a particular RFMO does exist, each state must join or follow its
rules in order to fish for straddling or highly migratory fish
stocks. 0 4 The ultimate goal, therefore, is that only those states that
are members of the RFMO, or at the very least agree to abide by
its rules, are allowed to have access to its resources, such as
15
conservation and management measures. 0
While there are thirty plus bodies of fisheries throughout the
world, FAO lists only sixteen RFMO's "as having the competence
to establish conservation and management measures."'0 6 While
some species (such as tuna) have several well established
See Fish Stocks Agreement, supra note 94.
99 See WWF/IUCN, supra note 12, at 81. Articles 63 and 64 of UNCLOS merely
call on States to cooperate with regard to straddling and highly migratory fish stocks
"without solving the disputes that could arise between coastal States and distant water
98

fleets fishing on the high-seas." Id. at 81 n.14.
loo See id.
101 HIGH SEAS TASK FORCE, supra note 52, at 43.

Id.
Id.
104 See id.
1o5 See id.
106 Id. at 46.
102

103
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RFMO's, other species have little or no coverage, "leaving large
areas of high seas potentially unregulated."' 7 The approach taken
by RFMOs today is as follows:
[A]pply single species models for fisheries
management that focus on the effects of fishing on
the target species and seek to identify harvest levels
(either in terms of tonnes caught or effort to be
expended) that are intended to allow a single stock
to maintain over time a sustainable level on
average.'0 8
There are two problems with this approach. First, focusing on
a single species is ineffective; second, even if this approach
worked, countries that are not bound by the RFMO will continue
to free-ride. The above approach ignores the fact that specific
ocean species do not live in isolation.0 9 For example, if the
population of a top predator, like the bluefin tuna, is reduced, there
will be less competition for the tuna's prey, ultimately leading to
an abundance in the prey species." 0 Moreover, the heart of the
problem with IUJ fishing is that the Fish Stocks Agreement
cannot bind anyone who is not a party to the agreement."' This
lends itself to a free-riding problem, where those who are not a
member of a RFMO continue to fish, which "continues to
undermine the conservation measures put in place by the

RFMO."112
There are several key countries that are members of one of
these sixteen important RFMOs that are not members of the Fish
Stocks Agreement." 3 This failure to sign exhibits the "starkest
possible demonstration of a lack of serious commitment to solving
the problem in question."'' In order to create consistency and

107

HIGH SEAS TASK FORCE, supra note 52, at 47.

108

Id.at 48.

109 See id.

110 See id.
III See id.
112 Id.
113 See id. at 45. The following important fishing countries are members of at least
two RFMOs but are not yet parties to the Fish Stocks Agreement: Japan, South Korea,
Mexico, Nicaragua, Panama, Philippines, Poland, Vanuatu and Venezuela. See id.
114 HIGH SEAS TASK FORCE, supra note 51, at 44.
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increase enforcement in the system, countries must be members of
their respective RFMOs as well as parties to the necessary
agreements. Until the remaining forty-eight coastal, fishing, and
flag states sign the Fish Stocks Agreement and other multilateral
instruments, it will be difficult to implement any legitimate
enforcement actions."' 5 Furthermore, parties to UNCLOS need to
sign the Fish Stocks Agreement, and vice versa, to fulfill the
intended connection between the two agreements." 6 The Fish
Stocks Agreement "embodies a compromise . . . between the
interests of coastal States and those of distant water fishing
nations" that was unattainable during the UNCLOS
negotiations." 7 In order to bridge the gap that exists regarding the
protection of straddling and highly migratory fish stocks, both
agreements must be signed.
4. 1995 FAO Code of Conductfor Responsible Fisheries
The Code of Conduct was established by the FAO in order to
"set[] out principles and international standards of behaviour for
responsible practices with a view to ensuring the effective
conservation, management and development of living aquatic
' 118
resources, with due respect for the ecosystem and biodiversity.
The Code of Conduct has ten main objectives, including: (1)
establishing of principles for responsible fisheries and fishing
activities, (2) implementing national policies, (3) guiding the
formation and implementation of international agreements, (4)
promoting of food security and quality, (5) protecting of aquatic
environments, (6) and providing standards of conduct by which all
persons involved in a fishery should follow.'
'I5See id. at 44-45.
116 See id. at 44. The following countries have signed UNCLOS but have not signed
the U.N. Fish Stocks Agreement: Algeria, Angola, Argentina, Benin, Cape Verde, Chile,
China, Comoros, Cote d'lvoire, Croatia, Cuba, Egypt, Equatorial Guinea, Estonia,
Gabon, Georgia, Ghana, Guatemala, Honduras, Japan, South Korea, Latvia, Lithuania,
Madagascar, Malaysia, Mexico, Myanmar, Nicaragua, Oman, Pakistan, Panama,
Philippines, Poland, Saint Kitts and Nevis, Sao Tome and Principe, Tanzania, Tuvalu,
and Vanuatu. See id. at 45.
117 WWF/IUCN, supra note 12, at 81.
118 Code of Conduct for Responsible Fisheries art. 1, Oct. 31, 1995, http://www.fao
.org/DOCREP/005/v9878e/v9878e00.htm.

119See id. at art. 2.
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The FAO Code of Conduct supplements both the Compliance
Agreement and the Fish Stocks Agreement. 121 Since it is
voluntary, States do not have to take any specific actions, such as
formally accepting the Code of Conduct, in order for it to take
effect. 12' However, "[s]tates and all those involved in fisheries are
encouraged to apply the Code and give effect to it.' ' 122 In contrast,
both the Compliance Agreement and the Fish Stocks Agreement
require State signatures and mandate specific actions.123
Within the Code of Conduct, there are four voluntary
instruments, called International Plans of Action (IPOA), that
apply to all states, entities, and fishers. 124 The four IPOAs to date
are: IPOA-Seabirds, 1999, IPOA-Sharks, 1999, IPOA-Capacity,
1999, and IPOA-IUU, 2001.125 The four plans of action seek to
reduce incidental catch of sea-birds, stop over-fishing of sharks,
fishing capacity and eliminate IUU fishing,
prevent excess
126
respectively.
B. InternationalLaw: "Soft Law"
1. 1992 U.N. Convention on BiologicalDiversity
(UNCED); Agenda 21; Rio Declarationon
Environment andDevelopment
In 1992, the Convention on Biological Diversity (CBD)
opened for signature at the U.N. Conference on Environment and
Development (UNCED or Earth Summit) in Rio de Janeiro,
Brazil. 127 The CBD seeks to conserve biodiversity and to promote
the "sustainable use of biodiversity's components and the
'1 28
equitable sharing of benefits derived from genetic resources."
120 Food & Agric. Org. of the U.N., FAO Compliance Agreement, http://www.fao
.org/fishery/topic/14661 (last visited Sept. 1, 2008).
121 Code of Conduct for Responsible Fisheries, supra note 119, at art. 1.
122

Id.

See supra text accompanying notes 84-117.
124 See Food & Agric. Org. of the U.N., Implementation of the 1995 FAO Code of
Conduct for Responsible Fisheries, http://www.fao.org/fi/website/FIRetrieveAction.do?
dom=org&xml=CCRFprog.xml&xp_nav=2 (last visited Sept. 1, 2008).
125 HIGH SEAS TASK FORCE, supranote 52, at 42.
126 Food & Agric. Org. of the U.N., supra note 125.
127 WWF/IUCN, supra note 12, at 80.
128 Id.
123
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The CBD has 191 parties with 168 signatories. 129 Importantly, the
CBD states that parties to the CBD "shall,as far as possible and as
appropriate, establish a system of protected areas or areas where
special measures need to be taken to conserve biological
diversity." 3 ° At the 1995 Conference of the Parties, five areas
were identified for the State Parties to focus on: (1) "implementing
integrated coastal area management; [(2)] ensuring the sustainable
use of coastal and marine living resources; [(3)] implementing
environmentally sustainable mariculture practices; [(4)]preventing
the introduction of alien species; and [(5)] establishing marine and
coastal protected areas."'31 The idea of the marine protected area
(MPA) will be further discussed in the final section of this piece,
where the analysis will turn toward the future. While the
establishment of the CBD is promising in and of itself, it is clear
from the health of the ocean today that setting forth these nonbinding objectives is not enough action necessary to effect change.
132
2. 1995 Rome Consensus on World Fisheries (FAQ)
The 1995 Rome Consensus highlights the importance of
managing fishing capacity. 133 The Consensus urged governments
and international fisheries to do the following: (1) reduce fishing
to sustainable levels in areas and on stocks currently heavily
exploited or overfished; (2) adopt policies, apply measures, and
develop techniques to reduce by-catches, fish discards and postharvest losses; (3) review the capacity of fishing fleets in relation
to sustainable yields of fishery resources and where necessary
reduce these fleets; (4) strengthen and support regional, subregional, and national fisheries' organizations and arrangements

129 Convention on Biological Diversity, List of Parties,http://www.cbd.int/informati
on/parties.shtml (last visited Sept. 3, 2008). See also Press Release, Secretariat of the
Convention on Biological Diversity, Brunei Darussalam Becomes the 191st Party to the
Convention (May 1, 2008), available at http://www.cbd.int/doc/press/2008/pr-2008-0501-brunei-en.pdf.
130 Convention on Biological Diversity art. 8(a), June 5, 1992, 1760 U.N.T.S. 30619
(emphasis added).
131 WWF/IUCN, supra note 12, at 81.
132 FAO Ministerial Conference on Fisheries, Mar. 14-15, 1995, The Rome
Consensus on World Fisheries,www.fao.org/fi/agreem/consensu/conef.htm.
133 Food & Agric. Org. of the U.N., Fishing Capacity, http://www.fao.org/fi/websit
e/FlRetrieveAction.do?dom--topic&fid=2898 (last visited Sept. 5, 2008).
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for implementing conservation and management measures; (5)
keep under review the effectiveness of conservation and
management measures for ensuring the long-term sustainability of
fisheries and aquatic ecosystems; (6) continue and, when possible,
increase technical, financial, and other assistance to developing
countries, in particular to least developed countries, to support
their efforts in fisheries conservation and management, and in
aquaculture development; (7) encourage States to further develop
ecologically sound aquaculture as an important contributor to
overall food security; (8) strengthen fisheries research and increase
cooperation among research institutions; (9) increase consultation
on fisheries with the private sector and non-governmental
organizations; (10) effectively implement the relevant rules of
international law on fisheries and related matters which are
reflected in the provisions of the UN Convention on the Law of
the Sea; (11) bring to a successful conclusion the UN Conference
on Straddling Fish Stocks and Highly Migratory Fish Stocks; (12)
complete the International Code of Conduct for Responsible
Fisheries with a view to submitting the final text to the October
1995 FAO Conference; and (13) consider ratifying the Agreement
to Promote Compliance with International Conservation and
Management Measures by Fishing Vessels on the High Seas.134

Unfortunately, each of the above recommendations remains a
problem today, as evidenced by their inclusion in the 2006 report
by the magisterially-led task force on IUU fishing.135
3. The 1999 Rome Declarationon Implementation of the
Code of Conduct (FAO); 136 the 2001 Reykjavik
Declarationon Responsible Fisheriesin the Marine
Ecosystem; and the World Summit on Sustainable
Development (WSSD)
The 1999 Rome Declaration on Implementation of the Code of
Conduct was unanimously adopted by 126 members of the FAO
and expressed the need to focus on the following:
134

Id.

See HIGH SEAS TASK FORCE, supra note 52, at 63.
FAO Ministerial Meeting on Fisheries, Mar. 10-11, 1999, The Rome Declaration
on the Implementation of the Code of Conductfor Responsible Fisheries, http://www.fa
o.org/DOCREP/005/X2220e/X2220e00.HTM.
135

136
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[T]he development of more appropriate eco-system
approaches
to
fisheries
development
and
management

. . .

trade and environment related to

fisheries and aquaculture; further develop[] [the
Code of Conduct] such as post-harvest practices, the
improvement of fishing operations, responsible trade
and the promotion of research.137
In October of 2001, the Reykjavik Declaration "agreed to
place greater emphasis on
promotion of ecosystem approaches in
'' 38
management."
fisheries
Finally, the Johannesburg Declaration on Sustainable
Development was adopted on September 4, 2002 and spawned
from the World Summit on Sustainable Development which met
in Johannesburg, South Africa from August 26 to September 4,
2002.139 By setting forth a list of goals, the 2002 WSSD Plan of
Implementation specifically addressed both biodiversity and
depleting fish stocks as "key points to building a sustainable
future. 1 4' Notably, the Plan of Implementation, as drafted, seeks

to restore depleted fish stocks by 2015.141
As previously mentioned in the CBD discussion above, while
it is certainly a step in the right direction for world communities to
be addressing these issues in the first place, it is clear that these
non-binding declarations are inefficient ways to get actual results,
as the present state of ocean biodiversity is deplorable.
C. Jurisdictionand Case Law
Under the Hard Law set forth by UNCLOS, the Compliance
Agreement and the Fish Stocks Agreement, commercial fisherman
may be brought to trial for a variety of reasons, including overfishing their quota, use of illegal fishing practices, or fishing
137 Id.

138 U.N. Comm. on Fisheries, Implementation of Ecosystem Approach to Fisheries
Management to Achieve Responsible Fisheriesand to Restore Fisheries Resources and
Marine Environments, Summary, U.N. Doe. COFI/2003/l0 (Feb. 24-28, 2003),
availableat http://www.fao.org/docrep/meeting/OO5/Y8083E.htm.
139World Summit on Sustainable Dev., Aug. 26-Sept.4, 2002, Johannesburg
Declarationon SustainableDevelopment, 138, U.N. Doe. A/CONF. 199/20, available at
http://www.unctad.org/en/docs/aconfl 99d20&c 1_en.pdf.
140 Id.

141 See id. at 23.
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outside of their jurisdiction. 142 There are two problems with
relying on the court system to protect ocean biodiversity through
the enforcement of the aforementioned treaties and law: (1) there
are due process issues; and (2) recent case law demonstrates that
current penalty levels for these 14illegal
practices may not be an
3
adequate deterrent for fisherman.
Invoking the due process of criminal law can be a long and
costly procedure. 4 4 The boat must be taken ashore, the crew must
be advised of their rights, evidence must be documented and
secured, and criminal proceedings must be undertaken. 45 It is also
important to note that there is no power of arrest on the high seas
and jurisdiction over flag ships is narrow and limited to the flag
state.1 46 Essentially, there is a general requirement that a flag state
should "effectively exercise its jurisdiction and control in
administrative, technical and social matters over ships flying its
flag.

' 147

There are only a few narrow exceptions to this

fundamental freedom to the high seas, none of which relate to
fishing. 148
There are, however, some noted cases involving jurisdiction
over exclusive economic zones, which come with considerably
more regulations and less freedom than that of the high seas. 49
Although there is no general power of arrest on the high seas, 5 ' all
vessels within a coastal state's EEZ are subject to the rules and

142 See supra Part IV.A
143See HIGH SEAS TASK FORCE, supra note 52, at 32.
144 Id.

145 See id. Even if time and money were not an issue, IUU fishermen are experts at
destroying evidence-"even to the extent of throwing logbooks, computers, papers and
navigation equipment overboard." Id.
146See Id. at 87 n.35. Since boats on the high seas are flying the flag of the state
that authorizes them to do so, and that flag state has exclusive jurisdiction over that
vessel, "[b]oats on the high seas are thus best regarded as mobile pockets of sovereignty,
governed by the rules and regulations of the state whose flag they fly." Id. at 35.
147UNCLOS, supra note 55, at 130.
148 HIGH SEAS TASK FORCE, supra note 51, at 35 (citing United Nations Convention
on the Law of the Sea, with Annexes, and the Agreement Relating to the Implementation

of Part X1 of the United Nations Convention on the Law of the Sea, with Annex, S.
TREATY DOC. No. 103-39 (1994), 1833 U.N.T.S. 397).
149See infra text accompanying notes 157-166.
150 See HIGH SEAS TASK FORCE, supra note 52, at 87 n.35.
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regulations of that state."' Therefore, the following discussion of
case law deals with vessels that have been captured within the
EEZs of coastal states.
Even if a vessel is captured within a state's EEZ, jurisdiction
may still be hard to secure by the courts due to jurisdictional
hurdles. Part XV of UNCLOS requires States Parties to settle
disputes that arise out of the Convention by way of four alternative
means:
(1) the International Tribunal for the Law of the Sea established
in accordance with Annex VII; (2) the International Court of
Justice; (3) an arbitral tribunal constituted in accordance with
Annex VII to the Convention; and (4) a special arbitral tribunal
52
constituted in accordance with Annex VIII to the Convention.'
Jurisdiction is set forth under UNCLOS Article 292-Prompt
Release of Vessels and Crews. 5 3 Essentially, this Article states
that when a State has detained another State's ship, and it is found
that the detaining State hasn't complied with the prompt release of
that vessel or crew even after they have posted a reasonable bond,
the question of detention may be brought to any court agreed upon
by the parties. 154 The court is then required to deal with the issue
of prompt release immediately, without any attention to the merits
of the case, and upon posting of reasonable bond, the detaining
party must promptly comply with the decision of the court."'
Furthermore, in order to establish jurisdiction, the reviewing court
must ensure that the parties are States Parties to the Convention,
note the status of the flag State of the vessel, and verify the
application for prompt release and payment of the bond.'56
A case which illustrates that fisherman are not deterred from
IUU fishing is that of Camouco.'57 The Camouco, flying the flag
state of Panama, was arrested for illegal fishing in the EEZ of
France and made an application for prompt release with the
Tribunal for the Law of the Sea and posted a bond of eight million

152

Id. at 35.
UNCLOS, supra note 55, at 197.

153

Id. at 292.

154

Id.

155

Id.

156

See id. at 133.

157

Camouco (Panama v. France), 125 I.L.R. 164 (Int'l Trib. L. of the Sea 2000).

151
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FF.' If, after determining that the International Tribunal for the
Law of the Sea has jurisdiction under Article 292 of UNCLOS,
applications for "prompt release" to the International Tribunal for
the Law of the Sea are authorized by Article 73(2) of the United
Nations Convention on the Law of the Sea, which states that
"[a]rrested vessels and their crews shall be promptly released upon
the posting of reasonable bond or other security."'' 9 Immediately
after this release, the Camouco was back on the seas, fishing under
the flag of Uruguay, under the new name of Arvisa I, and
operating under the name Eternal.'60
Once a court obtains jurisdiction over a vessel, it can deter
future illegal IUU fishing by imposing severe consequences on
vessels that violate the law. 6 ' Currently, however, courts have
failed to provide adequate deterrence against IUU fishing.
The
62
Volga case is a prime example of inadequate deterrence.
The Volga was a vessel flying the flag of Russia and mastered
by a Russian national who was arrested by the Australian
government in the Southern Ocean for being within Australia's
EEZ in February of 2002.163 Interestingly, the value of the boat,
fuel, and fishing equipment on board the Volga was $1.9 million
Australian dollars, which was the exact value of the illegal
toothfish catch on board. 164
The penalty issued was the
See id. 74; HIGH SEAS TASK FORCE, supra note 52, at 33.
159 UNCLOS, supra note 55, at 124. In addition to the Volga and the Camouco,
there have been seven other prompt release applications made to the Tribunal to date.
See Tomimaru (Japan v. Russian Federation), Case No. 15 (Int'l Trib. L. of the Sea
2007); Hoshinmaru (Japan v. Russian Federation), Case No. 14 (Int'l Trib. L. of the Sea
2007); Juno Trader Case (St. Vincent v. Guinea-Bissau), 44 I.L.M. 498 (Int'l Trib. L. of
the Sea 2005); Chaisiri Reefer 2 (Panama v. Yemen) (13 July 2001) ITLOS Order
Discontinuing the Proceedings; Grand Prince (Belize v. France), 125 I.L.R. 272 (Int'l
Trib. L. of the Sea 2001); Monte Confurco (Seychelles v. France), 125 I.L.R. 220 (Int'l
Trib. L. of the Sea 2000); M/V Saiga (St. Vincent v. Guinea), 110 I.L.R. 736 (Int'l Trib.
L. of the Sea 1998) (each of these cases can also be found at
http://www.itlos.org/start2_en.html_.
160 HIGH SEAS TASK FORCE, supra note 52, at 33. The Arvisa I was arrested once
again by the French government in 2002 for illegal fishing in the EEZ of France. Id.
161 See id. at 32-5.
162 Volga (Russian Federation v. Australia), 42 I.L.M. 159 (Int'l Trib. L. of the Sea
2002).
163 See HIGH SEAS TASK FORCE, supra note 51, at 87 n.36.
158

164Id.
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confiscation of the catch and nothing more. 65 This demonstrates
that penalties for IUU fishing "may be treated by unscrupulous
overhead rather than a serious
entrepreneurs as a business
166
deterrent to market entry.,
While other countries have struggled with deterring IUU
fishing practices, the United States has taken great strides with the
Lacey Act, 167 which was enacted to target illegal fish and wildlife
catch. 168 "Both criminal and civil sanctions, . . . as well as the
forfeiture of the illegally caught fish" are available to impose on
illegal fishing operations under the Lacey Act. 69 The Act states
that it is unlawful for any person subject to United States
jurisdiction to "import, export, transport, sell, receive, acquire, or
purchase ... any fish or wildlife taken, possessed, transported or
sold in violation of any law or regulation of any State or in
violation of any foreign law."' 7 °
One of the largest criminal prosecutions ever to come under
the Lacey Act is United States v. Bengis."7 ' In this case, Arnold
Bengis pled guilty to conspiracy to defraud the United States and
to three violations of the Lacey Act for exceeding quotas of fish
and lobster in South Africa and illegally exporting them to the
United States under false customs declarations.' 72 Bengis was
sentenced to forty-six months in prison.'73 While this punishment
may certainly be considered an adequate deterrent, it is apparent
that sentences such as this are few and far between,'74 leaving the
world's fish stocks available for the taking.
165

id.

Id.at 32.
167 Lacey Act Amendments of 1981, 16 U.S.C. §§ 3371-3378 (2000).
168 See id. at § 3372.
166

169 HIGH SEAS TASK FORCE, supra note 52, at 33.

170 16 U.S.C § 3372(a)(1)(2).
17'See United States v. Bengis, 2004 U.S. Dist. LEXIS 16925, at *1 (S.D.N.Y. May
17, 2004). See also United States v. Bengis, 2004 U.S. Dist. LEXIS 91089, at *3
(S.D.N.Y. Dec. 19, 2006) (stating that defendants Arnold Bengis and Jeffery Noll were
each "sentenced to, inter alia, concurrent terms of forty-six months imprisonment for
each of the four counts [of violation of the Lacey Act], [and] forfeiture of $ 5.9 million
to the United States," and defendant David Bengis was "sentenced to, inter alia, twelve
months imprisonment, [and] forfeiture of $ 1.5 million to the United States.").
172 See United States v. Bengis, 2004 U.S. Dist. LEXIS 16925, at *1.
173 Id.

174 See supra text accompanying notes 157-166.
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Port security and regulation are also important aspects of IUU
fishing that have not been addressed specifically in this piece but
play an important role when it comes to enforcement.' 75 If a
country's port security is tight and strict, illegal catch will not
make it through.' 76 Once fishermen realize their catch will go to
waste without reward because it has been confiscated during
import or export, they will be less likely to overfish their quota at
7
sea.

17

V. Case Study: The Bluefin Tuna
There are twenty-three types of commercially sought tuna
stocks, all of which are seriously fished - at least nine of which are
"fully fished," four are "overexploited or depleted," three are
"Critically Endangered," three more are "Endangered," and three
are "Vulnerable to Extinction."'' 78 The seven primary tuna species
on the market - albacore, Atlantic bluefin, bigeye, Pacific bluefin,
skipjack, southern bluefin and yellowfin - "are the single most
important resource exploited on the high seas.', 179 Bluefin tuna are
"regarded as one of the most highly evolved oceanic fish species"
because of their "extensive migrations and large size."180 Some
bluefin tuna have been clocked at a speed of forty-three miles per
hour.18 ' Unfortunately, the popularity and high demand for the
various species of tuna severely depleted their stocks; therefore,
the species provides an exemplary case study of over-fishing on
the high seas.
The demand for the southern bluefin tuna is unending. "Its
buttery belly meat, liberally layered with fat, is considered the
finest sushi in the world."' 82 Japan accounts for consuming
twenty-five percent of the world's tuna catch and after years of
M7 HIGH SEAS TASK FORCE,

supra note 52, at 29.
id.
177 id.
178 Press Release, World Wildlife Fund, World's First Sustainable Tuna Fishery
Certified, Bringing Hope to Troubled Industry (Sept. 6, 2007), http://www.worldwildli
fe.org/who/media/press/2007/WWFPresitem993.html (last visited Sept. 8, 2008).
179 Id.
180 WWF/IUCN, supra note 12, at 66, para. 1.
181 Blaine Harden, Japan'sSacred Bluefin, Loved Too Much, WASH. POST (FOREIGN
SERVICE), Nov. 11, 2007, at Al.
182 Montaigne, supra note 5, at 42, para 2.
176
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over-fishing, it is starting to feel the pressure of supply and
demand.'83 The annual fishing quota placed on Japan has been cut
in half from 2007 to 2011.' 4 Today, demand is so high that "even
a small school of 200 bluefin can, when fattened, fetch more than
half a million dollars on the Japanese market."' 85 Wholesale tuna
prices are so high 86 that restaurant owners cannot even charge
their customers its full price. 8 7 The United States is the second
largest market for tuna, and its imports increase year after year.' 88
The annual legal take in the Mediterranean Sea and the eastern
Atlantic Ocean is 32,000 tons of tuna.8 9 However, the actual
quantity taken is somewhere between 50,000 and 60,000 tons of
tuna per year.' 90 In 2006, Japan admitted to catching one-third
more bluefin tuna than it was allowed under its international
quota.'91
In addition, "[t]hese bluefin are being fattened off Spain at one
of sixty-nine ranches that have sprung up in the Mediterranean in
the past decade, demolishing stocks of fish."' 192 While it is true
that some farm raising practices can prove more environmentally
friendly than traditional fishing methods,' 93 this does not seem to
See Harden, supra note 175, at Al.
JapanAgrees to Halve Fishing Quota, Denies Overfishing, INT'L HERALD TRIB.,
Oct. 16, 2006, available at http://www.iht.com/articles/ap/2006/10/16/a sia/ASGENJa
pan Tuna Fishing.php. See also Harden, supra note 182, at Al; Commission for the
Conservation of Southern Bluefin Tuna, Management of SBT, http://www.ccsbt.org/docs
/man agement.html (describing the 2007 - 2011 total allowable catch (TAC) levels set
for Japan and other Member States at the Fourteenth annual Commission meeting).
185 Montaigne, supra note 5, at 43, para. 2.
186 Tuna is auctioned at Tsukiji market, one of the largest fish markets in Japan, for
as much as $32 per pound. Pacific Tuna Ventures, http://www.pacifictunaventures.com/
TunaMarketing.htm, para. 2. The first tuna auctioned at Tsukiji in 2007 sold for
$32,000-a Tsukiji record. Id.
Izumi Niitsu, manager of a Tokyo sushi
187 Harden, supra note 182, at Al.
restaurant, says that he sells his highest grade of tuna for about $5.00 per matchbox-sized
piece. The wholesale price he pays is often more than this. Id.
183
184

188 Id.

189 Montaigne, supra note 5, at 46, para. 4.
190 Id.

191Harden, supranote 182, at Al.
192 Montaigne, supra note 5, at 44.
193 See OCEAN: THE WORLD'S LAST WILDERNESS REVEALED 357, (Peter Frances et
al. eds., 2006). Scallop farming has proven to be an environmentally sound practice
because it is an alternative to the negative impacts of bottom trawling the sea bed, where
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be the case for the bluefin tuna. Fish farmers take advantage of
the bluefin's fat reserves, which are normally used "to support
' by catching bluefin at a young
their large reproductive output,"194
age and placing them into the fish farms for fattening,195 thereby
robbing them of their reproductive process. Even worse, these
ranches make it very "difficult for the European Union and
national governments to enforce quotas" because the tuna are
netted, caged, fattened, killed and frozen at sea.' 96 Furthermore,
jurisdiction over tuna ranches "falls between fishing and
aquaculture legislation,"'97 making the question of their legality
hard to answer.
Notable, however, are the Southern Bluefin Tuna cases, which
emerged from Australia and New Zealand's disagreement with an
experimental fishing programme (EFP) operated by Japan in 199899.198 Because of their dissatisfaction with how the EFP was
working, on July 30, 1999 New Zealand and Australia brought
arbitral proceedings under Annex VII of UNCLOS against Japan,
who was unwilling to end the operation of its EFP. 99 Australia
and New Zealand alleged that in May of 1994, the Commission for
the Conservation of Southern Bluefin Tuna (CCSBT) set a Total
Annual Catch (TAC) of southern bluefin tuna (SBT) at 11,750
tons with Japan, Australia, and New Zealand allowed 6,065 tons,
5265 tons and 420 tons respectively.2 °0 Despite the fact that
Australia, New Zealand and the CCSBT disagreed with Japan's
series of proposed EFPs, Japan specified in February of 1998 that
in 1999 it would fish to its annual fixed quota level for the March
1997 through February 1998 fishing year and take an additional
the sea floor is damaged and sediment is churned up, covering marine life. Id.
194 Colin Kearns, NewsLines: Dispatches from the Fishing World, SALT
SPORTSMAN, Nov. 2007, at 24.
195 See OCEAN, supra note 194, at 357.
196 Montaigne, supra note 5, at 47, para. 3.

WATER

supra note 194, at 357.
198Barbara Kwiatkowska, The Southern Bluefin Tuna (New Zealand v Japan;
197 OCEAN,

Australia v Japan) Cases, 15 INT'L J. MARINE & COASTAL L. 1, 3 (2000).

The EFP

consisted of a trilateral agreement between Australia, New Zealand and Japan and
established a total allowable catch (TAC) for each state as well as joint conservation and
management practices of the southern bluefin tuna. Id.
'99 Id. at 5.
200 Id. at 6.
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2010 tons of SBT annually for the following three years. 201
However, after further failed discussions, Japan proposed a
reduction to only 1400 tons over the agreed quota, which was once
again refused by Australia and New Zealand. 2
Despite Australia and New Zealand's efforts, "Japan
conducted a unilateral EFP in the Southern Indian Ocean from 10
July 1998 to 31 August 1998 and took an additional 1,464 tonnes
of SBT over and above the previously agreed national
allocation., 21 3 Agreement between the countries remained elusive,
and Japan began year two of its EFP on June 1, 1999.04

Alleging that Japan had violated Article 64 on the Highly
Migratory Species of Part V (EEZ) and Articles 116-119 on High
Seas Fishing of Part VII of UNCLOS, Australia and New Zealand
brought the case before the International Court on the Law of the
Sea (ITLOS).2 °5 Japan then responded with a jurisdictional
argument and asserted that New Zealand had made baseless
claims.0 6 ITLOS first rejected Japan's jurisdictional claims,
finding that the Arbitral Tribunal would have prima facie
jurisdiction over the cases.20 7
ITLOS then proscribed six measures, the final two of which
were recommendations and therefore could not be considered
binding upon the parties."' The first provisional measure ensured
that the parties take no action "that might aggravate or extend the
disputes submitted to the arbitral tribunal."20 9 Under the second
measure, the parties were to take no action "which might prejudice
the carrying out of any decision on the merits which the arbitral
201Id. at 7.
202 Id.

203Kwiatkowska, supra note 199, at 7.
204 Id. at 8. As a result of Japan's 1999 EFP actions, the catch involved up to 2400
tons, "representing an increase of 20.5 percent above the last agreed upon TAC and an
increase of 39.5 percent" above Japan's national allocation. Id.
205 Id. at 9.
206 Id. at 11.
207 See id. at 19-21.
208 Id. at 27-30.
209 Southern Bluefin Tuna (Austl. v. Japan; N.Z. v. Japan), Provisional Measures
90(1)(a) (1999) (ITLOS Aug. 27, 1999),
Order, Case Nos. 3, 4, 38 ILM 1624,
available at http://www.itlos.org/case-documents/2001/document-en 116.pdf [hereinafter Order].
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tribunal may render., 2 0 The third measure stated that the parties
shall make certain that their annual catches remain at the level last
agreed upon - 6065 tons to Japan, 5265 tons to Australia and 420
tons to New Zealand. 2 The fourth provision stated that each
party shall not engage in any EFP unless otherwise agreed upon by
all of the parties, "unless the experimental catch is counted against
its annual national allocation. 212 The fifth and sixth provisional
measures recommended that the parties "resume their negotiations
without delay and make further efforts to reach agreement with
non-parties to the CSBT [Conservation of Southern Bluefin Tuna]
Convention with a view to ensuring the conservation and
of optimum utilization of the southern
promoting the objective
2 13
stock.,
bluefin tuna
Most importantly, the Southern Bluefin Tuna cases make it
clear that ITLOS will "approach[] and resolve[]" similar future
disputes "with due caution and fairness, to the benefit of the
further development of international law in general, and of the law
of the sea and environmental law in particular. 21 4 The outcome of
this case shows that the Court applied the precautionary
approach 215 without actually stating it was doing so, and "in the
absence of evidence of an established principal of international
law applied common sense and morality rather than positive
law." 6 The core of the precautionary principle is as follows:
"[w]here there are threats of serious or irreversible damage, lack
of full scientific certainty shall not be used as a reason for
postponing cost effective measures to prevent environmental
'
The precautionary principle is often used in
degradation."217
210

Id. 90(l)(b).

211 Kwiatkowska, supra note 199, at 28 (citing Order, supra note 210,

212 Order, supra note 210

90(1)(c)).

90(1)(d).

213 Kwiatkowska, supra note 199, at 28 (citing Order, supra note 210,
90(1)(0).
214 Id. at 36.

90(1)(e),

215 Simon Marr, The Southern Bluefin Tuna Cases: The PrecautionaryApproach
and Conservation and Management of Fish Resources, 11 EUR. J. INT'L L. 815, 816

(2000).
216 Id. at 816.
217 Id. at 820 (quoting U.N. Conference on Environment and Development, June 314, 1992, Rio Declaration on Environment and Development, Principle 15, U.N.

DOC.A/CoNF.151/5/REv. 11992).
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environmental decisions where, as in the Southern Bluefin Tuna
Cases, "the establishment of proof of cause and effect is a difficult
task, [and] sometimes almost a fruitless search for an infinite
series of events."2 8 Because the Court relied on environmental
health instead of science when making their ruling against Japan in
the Southern Bluefin Tuna cases, hope remains for future disputes
over environmental quality. These cases illustrate the precarious
situation of the SBT and the world's unending desire for its meat.
Disagreements between countries over quotas and fishing
management practices must be put to an end and agreements
between countries must be established and maintained worldwide
so that a sustainable tuna stock can become a reality.
VI. Looking to the Future:
A. A Summary of the Problems the Ocean Faces
First and foremost, not all states have signed the necessary
instruments essential to adequately forming cohesion from one
state's fishing practices to the next.2" 9 Several of the states yet to
sign are huge players in the fishing industry.22 ° Without the
cooperation of these parties, there is a consistent lack of cohesion
from the international level down to the regional level.22' In
addition to the inherent challenges involved in policing the high
seas, the lack of a consistent legal framework between fisheries
and states creates little deterrence for illegal fishing practices.222
Furthermore, if a vessel is caught, its officers can simply reflag
their boat and return to fishing due to the "flags of convenience"
problem. 23 With no accurate worldwide fishing log accounting
for each vessel and its flag state, the propensity to flag for
convenience is high. 224 Finally, as a result of illegal fishing
practices such as bottom dredging or long-line fishing the
destruction of by-catch is astronomical.225 Considering the harm
218

Id.

219 HIGH SEAS TASK FORCE, supra note 51, at 44.
220 See supra Part IV.
221 See generally HIGH SEAS TASK FORCE, supra note 52, at 44-49.
222
223
224
225

Id. at 32.
Id. at 35-38. See supra text accompanying notes 83-84.
HIGH SEAS TASK FORCE, supra note 51, at 55-56.
See Montaigne, supra note 5, at 43, para. 1.
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caused by these fishing techniques, as well the harm from
pollution and development, the biodiversity of the world's oceans
remains at great risk.
B. The High Seas Task Force
In 2003, a group of fisheries ministers from Australia, Canada,
Chile, Namibia, New Zealand and the United Kingdom, in
cooperation with the World Wildlife Fund (WWF), the
International Union for the Conservation of Nature (IUCN), and
the Earth Institute at Columbia University, established the High
Seas Task Force.22 6 While its primary focus is on fishing activity
taking place on the high seas, the Task Force's secondary focus is
on fishing activities within EEZs. 22 7 The Task Force chose to
focus on the high seas because the solutions to those problems
stem from international governance, while the EEZs depend on
228 As a result of
domestic fisheries management arrangements.
their focus on IUU fishing on the high seas, the Task Force
published an action plan which aimed to expose, deter and
improve enforcement over IUU fishing. 229 The following nine
proposals were enumerated:
(1) strengthen the International MSC Network;...
(2) establish a global information system on high
seas fishing vessels; . . . (3) promote broader
participation in the UN Fish Stocks Agreement and
FAO Compliance Agreement; . . . (4) promote
better high seas governance by: (a) developing a
model for improved governance by RFMO's, (b)
independent review of RFMO performance, (c)
encouraging RFMO's to work more effectively
through better coordination, and (d) supporting
initiatives to bring all unregulated high seas
fisheries under effective governance; . . . (5)
propose guidelines on flag state performance; . . .
(6) support greater use of port and trade measures
by: (a) promoting the concept of responsible port
226
227

Id. at 3.
Id.

228 HIGH SEAS TASK FORCE,
229

Id. at 4.

supra note 52, at 3.
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states, (b) promoting the FAO Model Port State
Scheme as the international minimum standard for
regional port state controls and supporting FAO's
proposal to develop an electronic database of port
state measures, (c) reviewing domestic port state
measures to ensure they meet international
minimum standards, (d) strengthening domestic
legislation controlling import of IUU product; ...
(7) fill critical gaps in scientific knowledge and
assessment; ...(8) address the needs of developing
countries; [and] . . . (9) promote better use of
technological solutions.23 °
Proposal one asks that the International Monitoring, Control
and Surveillance (MCS) Network be strengthened across all
national borders by way of each government and RFMO working
together to "establish which vessels are fishing where, what those
vessels are catching, who the beneficial owners of those vessels
'
are and to track their catches."231
They conclude that what is
needed to make this data available is a "fully-resourced network
with dedicated financial resources, analytical capacity and the
ability to provide training and technical assistance to all MCS
'
practitioners."232
One of the largest uses of this system is keeping
each country's quota in check.
So long as each flagged vessel is
monitored as to what and how much it is catching, it will be
relatively easy to know when that vessel should stop fishing.
The Task Force's second proposal, to establish a global
information system on high seas fishing vessels, "cuts across and
reinforces all the other proposals., 234 The Task Force proposed
that the model on which to base this global system is the European
Quality Shipping Information System (Equasis). 235 Equasis was
230 Id. at 63.
231 Id. at 65.
232 Id. at 66. The members of the Task Force, together with the United States
Government have since decided to provide the resources needed to maintain a secure
website, circulate and monitor up to date vessel information, predict seasonal vessel
concentrations, maintain databases on anything from crew lists to prosecutions, and
provide training and technical support. Id. at 66-68.
233 See id.
234 Id. at 68.
235 See HIGH SEAS TASK FORCE,

supra note 52, at 69.
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developed in order to combat substandard shipping "by providing
an objective, independent and impartial source of information on
the world merchant fleet., 236 The current Equasis, established in
2000, gathers factual information from more than thirty-six data
providers including the U.S. Coast Guard.237 Since the providers
update this data on a regular basis, it is relatively easy to keep
accurate.238 Such a global management system would allow
national governments, port authorities, and RFMOs unrestricted
239 The
access to accurate, up-to-date and unbiased information.
Task Force believed this model could easily be applied to the high
seas fishing vessel fleet.24 °
Proposals one and two should receive particular attention
because much of the IUU fishing problem stems from vessels
ec vessel is registered
If each
away with" their actions.
"getting 66241
and adequately monitored, it can be held accountable for its
actions with relative ease.242 While these are costly and difficult
proposals to implement, due to the need to establish a vast amount
of information covering an enormous amount of water bodies, they
should remain high on the priority list.
The third proposal is to promote participation in both the UN

243 It
Fish Stocks Agreement and the FAO Compliance Agreement.

has been ten years since the Fish Stocks Agreement was adopted,
and only fifty-six states of the 149 UNCLOS parties have
signed.244 Without all key countries signing these comprehensive
agreements, there will not be a "seamless connection" from one
instrument to the next and "unregulated high seas fishing will
remain a considerable problem.' 245
As referenced throughout this piece, failing to sign on to

236

Id.

237

See id.
See id.

238

239 See generally id. (describing specific kinds of information that would be
accessible from the vessels).
240 See id.
241 See supra text accompanying notes 157-62.
242 HIGH SEAS TASK FORCE, supra note 52, at 69.
243 See id. at 70-71.
244 Id. at 70.
245 Id. at 71.
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specific agreements that are established solely to combat a
worldwide environmental problem is completely apathetic.
Showing disregard to instruments such as UNCLOS and the Fish
Stocks Agreement is equivalent to a country saying that it does not
care for its coastal environment. Getting countries to commit to
working on the problem and to feel as though they are a part of the
community for change is certainly a place to start down the path to
a healthier ocean.
The fourth Task Force proposal addresses how to make
RFMOs improve their governance and work together in addition
to creating more RFMOs to fill the geographical gaps where no
high seas RFMO coverage exists.246 Improving existing RFMOs,
as well as developing a model RFMO to be used by all in the
future, are great first steps for individual countries to take because
individual regions are the smallest areas affected and therefore the
easiest to manage. Only after all species and all regions of the
ocean are covered with some sort of well-managed regional
governance may countries move forward together with confidence.
The fifth proposal discusses how to combat flag states that are
failing "to live up to their international responsibilities. 2 47 This
proposal advocates placing pressure on the flag states to ensure
that they will "comply with their obligations regarding their
registered fishing fleets., 248 Implementing Proposals one and two
will certainly help keep track of irresponsible flag states.
However, once the vessel or state's illegal activity is exposed,
strict consequences such as prosecution, monetary sanctions, or
even loss of fishing freedoms may have to be imposed in order to
actually deter further activity. Finally, proposals six through nine
deal with port and trade regulations, filling gaps in scientific
knowledge, needs of developing countries and better use of
technology. 249 While these issues remain a large portion of the
IUU problem, they are outside the scope of this discussion.

246 See generally id. at 72-76 (recommending that each RFMO's performance
should be assessed, new guidelines should be enforced, and a model RFMO should be
developed "based on a more comprehensive assessment of best practices worldwide").
247 Id. at 77.
248 HIGH SEAS TASK FORCE, supra note 52, at 78.

249 See generally id. at 78-83 (providing more background information on the issue).
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C. RegeneratingFisheries:MarineReserves
In addition to combating problems that already exist, it is
important to conserve and protect ocean environments that are still
healthy and seek to regenerate areas that have been exhausted.
"Today there are some 146 dead zones, either seasonal or chronic,
scattered in the world's oceans from the Gulf of Mexico to the
Baltic Sea to the east coast of China., 25 In order to reduce and
regulate such nutrient runoff, buffer and filter strips must be
planted along rivers and tributaries, and farmers must use
minimum tillage or no-till techniques, as well as apply the exact
amount of fertilizer to their fields needed for each crop's
survival.251
252
The establishment of marine reserves and MPAs can work to
both regenerate unhealthy areas and protect and conserve healthy
ocean environments. While it is true that not all MPAs are driven
a
by the same purpose, "they generally aim to regulate the use of253
protection.
of
need)
in
(and
worthy
resource that is deemed
Because marine reserves are "connected by larval dispersal and
juvenile or adult migration," they are particularly useful in
regenerating fish stocks., 254 In essence, "reserves serve255as natural
area.,
hatcheries, helping to repopulate the surrounding
Major economic incentives attach to sustaining these reserves.
First, the actual maintenance of "reserves that covered thirty
percent of the world's oceans would cost 12 to 14 billion [dollars]
a year."2'56 While this is expensive, the creation of these reserves
would increase the fish stocks, thereby increasing the annual
2 57
The overall
oceanic fish catch by 70 to 80 billion dollars.
56 to 68
be
would
reserves
establishing
from
gain
economic
25o BROWN, supra note 29, at 156. One of the best known dead zones, roughly the
size of New Jersey, is located at the mouth of the Mississippi River in the Gulf of
Mexico. Id.
251 See id.
252 See WWF/IUCN, supra note 12, at 73.
253 Id.
254 BROWN, supra note 29, at 154 (quoting Scientific Consensus Statement on
Marine Reserves and Marine Protected Areas, Address at the AAAS annual meeting,
Feb. 15-20, 2001).
255 Id.
256 Id.
257 Id.
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billion dollars.
Fortunately, the marine reserve is not just an idea; in fact,
reserves are alive and well throughout the world. Reserves range
in size and how they are regulated. A well known example, the
Great Barrier Reef Marine Park, is the world's largest MPA.258 It
is so large that it is segmented into different zones in which
different activities, ranging from tourism to fishing, are
permissible.259
Today, more reserves are needed worldwide to help depleted
fish stocks to regenerate and some areas are in dire need of
reserves to provide an absolute moratorium on fishing to avoid
complete stock extinction.'
For example, the WWF has been
petitioning for a marine protected area around the Balearic islands
in the western Mediterranean. 26 ' Spanish marine biology studies
have shown that this area, in particular, is extremely important
because it serves as a breeding ground for tuna.26 2 In November
2007, the WWF asked the International Commission for the
Conservation of Atlantic Tunas (ICCAT) to support a multiyear
moratorium on the Mediterranean bluefin fishery so that the stocks
could regenerate and recover.263 Until this time, ICCAT has failed
to address the collapse of the fish stock, and soon, there will be no
stock left unless action is taken. 2'
Legally, the WWF is
demanding "strict monitoring and observation" of tuna fishing
activities in addition to the multiyear moratorium in order to save
265
the stock, which has plummeted to a record low.
New Zealand is the clear leader when it comes to the
258WWF/IUCN, supra note 12, at 73.
259See id.

260 See generally Press Release, World Wildlife Fund, Immediate Ban Needed to
Save Bluefin Tuna (Nov. 7, 2007), http://www.worldwildlife.org/who/media/press/2007/
WWFPresiteml322.html (last visited Aug. 28, 2008) (explaining that a moratorium is
needed until an improved management and recovery plan is implemented).
261Environmental News Network, Bluefin Tuna Sanctuary Needed to Save Fish
Species in Western Mediterranean, http://www.enn.com/top_stories/article/22640 (last
visited Aug. 28, 2008).
262 Id.

263Press Release, World Wildlife Fund, supra note 261.
264See generally id. (arguing that ICCAT has historically approved quotas far above
what is recommended by scientists to preserve the bluefin tuna population).
265Environmental News Network, supra note 262.
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conservation of marine biodiversity.
New Zealand ratified
UNCLOS in 1996 and has thirty-one marine reserves with the
intention of creating more.266 In fact, eight percent of the
country's coastal waters are designated marine reserves. 267 New
Zealand "value[s] reserves for promoting education, recreation,
and tourism, as well as conservation., 26' Nevertheless, just as with
any nation confronted with the idea of a marine reserve, there was
concern that anglers and shell fisherman would adamantly oppose
their establishment.269
However, even fishermen can benefit from the establishment
of marine reserves. The sea has no boundaries, and it is hard to
regulate highly migratory fish, fish eggs, and shellfish.270
Therefore, even though fishermen are not allowed to enter the
marine reserves and exploit the resources inside its boundaries,
they may benefit from the increased health and growth of the areas
around the reserve. For example, commercial crayfishermen enjoy
"the outward migration of crayfish - a process marine biologists
call spillover" because it "brings the crustaceans to their pots,
strategically placed just outside the boundary" of the marine
reserve. 27 ' "Spillover and larval export - the drifting of millions of
eggs and larvae beyond the reserve - have become central
concepts of marine conservation., 27 2 The establishment of these
marine reserves facilitates
an "ocean ethic" for all to preserve and
273
everyone to enjoy.

D. CertifiedSustainableFisheries
Sustainable fisheries are well-managed fisheries that do not
have a negative impact on ocean habitats or species. 274 The
ultimate goal behind the establishment of a sustainable fishery is
266 Warne, supra note 51, at 79.

270

Id. at 80.
Id. at 79.
See id. at 78.
See id. at 74.

271

Id.

267
268
269

272 Warne, supra note 51, at 75.

See id. at 81.
274 World
Wildlife
Fund,
Our
Solutions:
Sustainable fishing,
http://www.panda.org/about-wwf/what-we-do/marine/oursolutions/sustainable-fishing
/index.cfm (last visited Sept. 3, 2008).
273
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to balance the needs of human socioeconomic communities while
maintaining a healthy ocean environment. 75
The MSC is an "independent standard-setting organization that
ensures fish are caught according to strict methods that avoid
overfishing and bycatch."27' 6 The MSC has set forth three
principles and thirty-one performance standard criteria that must
be met in order for a fishery to carry the MSC certified label.277
These three principles are:
[1] [a] fishery must be conducted in a manner that
does not lead to over-fishing or depletion of the
exploited populations and, for those populations
that are depleted, the fishery must be conducted in a
manner that demonstrably leads to their recovery,..
[2] [f]ishing operations should allow for the
maintenance of the structure, productivity, function
and diversity of the ecosystem (including habitat
and associated dependent and ecologically related
species) on which the fishery depends, . . . [3] [t]he
fishery is subject to an effective management
system that respects local, national and international
laws and standards and incorporates institutional
and operational frameworks that require use of the
resource to be responsible and sustainable.278
In order to follow each of these three principles, a total of
thirty-one criteria must be met, including: fishing so as not to alter
reproductive capacity; fishing so as to avoid or minimize mortality
or injury to endangered, threatened or protected species; and
providing economic and social incentives that promote sustainable
fishing.279
Currently, there are thirty-two certified sustainable fisheries in

Id.
Press Release, supra note 179.
277 Marine Stewardship Council, MSC Environmental Standard for Sustainable
Fishing, http://www.msc.org/about-us/standards/msc-environmental-standard
(last visited Sept. 3, 2008).
278 Marine Stewardship Council, MSC Principles and Criteria for Sustainable
Fishing, http://www.msc.org/documents/msc-standards/M SCenvironmentalstandard_f
orsustainable fishing.pdf (last visited Sept. 8, 2008).
279 Id.
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the MSC program, with more fisheries working to achieve MSC

certification.280 The United States received the world's first
sustainable fishery certification in September of 2007.2! A small,
San Diego, California fishery, the American Albacore Fishing
28 2
Association (AAFA), was certified sustainable by the MSC.
AAFA uses both troll and pole line fishing methods in the North
Pacific-both of which greatly avoid by-catch. 283 Because the
AAFA's MSC certified tuna will be available for purchase across
the country, AAFA "is making it possible for consumers to make
the best environmental choice in tuna., 284 Consumers must make
this vital choice when purchasing their fish because, as the
Director of the Community Fisheries Programme for WWF-US
says: "[i]f we want our grandchildren to have tuna on their dinner
plates and in the sea, sustainable tuna fishing practices must be
adopted" and "[i]f others change to improve their practices and
follow suit, there's a future for tuna and tuna fisheries. 2 5
E. The Role of the Consumer
Educating consumers to look for the MSC label on the fish
products in their grocery stores and urging them to buy only
seafood that comes from sustainable fisheries will help drive the
market in the right direction. 286 There is no doubt that the
overfishing of the bluefin tuna is a direct result of the worldwide
demand for sushi.287 If consumers are educated as to the threats of
extinction that many of these species face, then there is a
possibility that the demand for sushi-grade tuna and other
vulnerable species could be driven down. 88 It is possible that if
280 Marine Stewardship Council, Certified Fisheries, http://www.msc.org/track-afishery/certified (last visited Sept. 3, 2008).
281 Press Release, supra note 179.
282
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Id.
Id.
285 Id.
286 Marine Stewardship Council, Vision and mission, http://www.msc.org/aboutus/vision-mission (last visited Sept. 15, 2008).
287 60 Minutes: The King of Sushi (CBS television broadcast Jan. 13, 2008, updated
Sept. 4, 2008).
288 Marine Stewardship Council, Our solution, http://www.msc.org/healthyoceans/our-solution (last visited Sept. 15, 2008).
283
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the sushi craze was put to rest, the tuna stocks and other species
could have a chance to regenerate to healthy levels. The same
reasoning applies to other types of threatened or endangered fish
species. Consumer education, in addition to an increase in fishery
regulations can work together to solve this problem. 89
F. ImprovingExisting Technology
Each year, millions of tons of unwanted fish (or by-catch) are
discarded as a result of destructive fishing practices.29 °
Eliminating by-catch is one way in which biodiversity of the seas
" ' In order to foster innovation and collaboration
can be stabilized.29
between industry and science in an effort towards the elimination
of by-catch resulting from destructive fishing practices, the WWF
created the Smart Gear Competition.292 In 2007, a group of
University of Rhode Island Fisheries Center researchers won this
competition for inventing "The Eliminator., 293 "The Eliminator"
allows for the capture of haddock while reducing the amount of
ae "advantage of the
accidental catch of other species. 294 TIt takes
haddock's tendency to swim upward but not over the headrope
when encountering the large mesh net invention, instead of
swimming downward where they can escape the net, which is the
tendency of other fish. 295 While inventions such as this represent
great strides towards sustainable fishing practices, more
technology coupled with incentives to fish sustainably is
necessary, so that the world can move toward a biodiverse and
sustainable ocean.
VII.Conclusion
Though the world's oceans are in danger, there are many steps
289

Id.

Press Release, World Wildlife Fund, Fish-Saving Device Pulls In $30,000 Prize
American
Winner of International Smart Gear Competition (Nov. 15, 2007),
for
http://www.worldwildlife.org/who/media/press/2007/WWFPresitem 1672.html (last visited Aug. 28, 2008).
291 See generally id. (noting that reducing by-catch would help remove threat of
extinction to populations of turtles, seabirds, and sharks).
292 See id.
293 Id.
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that can be taken in order to conserve, sustain and regenerate its
health and beauty. Combating IUU fishing is one way in which
multi-government cooperation can help preserve a healthy ocean.
Registering all vessels and flag states, as well as monitoring their
activities, is of utmost importance. Strict enforcement of each
individual country's quotas, as is currently being done in Japan, is
urgently needed.296 Unless and until each country takes its quota
and fishing activities seriously, fishermen will continue IUU
fishing unabated. So long as there are fish to be caught and money
to be made without any consequences, IUU fishing will continue
incessantly until there are no fish left to catch. 97
Nations should also work together to explore transboundary
marine reserves and combine respective technology and resources
in efforts to reduce the environmentally devastating impact of
current fishing practices. As mentioned, leaving areas of the
ocean alone in order for nature to heal human destruction has its
advantages. Spillover and larvae transport that will undoubtedly
help rejuvenate the ocean's catch are only two of the benefits of
marine reserves. 298 Tourism, education and ocean biodiversity are
similarly important. Providing incentives to fishermen who fish
sustainably using the best available practices is also of great
importance.
The assumption that the ocean is an everlasting resource with
the perpetual capacity to provide is erroneous, and the only way to
battle this tragedy of the commons is to work together on a
worldwide level. A "new ocean ethic in which the ocean is seen
not as a commodity we own but as a community of which we are a
part" must become a way of life for every person and country
around the world. 99
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296 See supra text accompanying notes 198-213.
297

Sadly, since the 1990s, small fishing communities in Newfoundland have known

what it is like to have no fish to catch.

Chris Carroll, End of the Line, NAT'L

GEOGRAPHIC, April 2007, at 91. Newfoundland, an area where you used to be able "to
step out of your boat and walk to shore" on the backs of cod, is now full of dying fishing
villages where moratoriums, low fishing quotas and expensive licenses keep fisherman
from making a living off of the area's once lucrative commercial fishing industry. Id. at
92, 95.
298 See supra text accompanying notes 253-258.

299 Warne, supra note 5 1, at 81.
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